Railway Grade Marsh
Conservation Area

by John Millen

On Saturday, October 1st Denman Conservancy
Association (DCA) held an Open House to
introduce their draft Management Plan for the
Railway Grade Marsh. “But wait”, you may well
ask, “Isn’t that area within the Denman Island
Provincial Park?” Yes, it is! The story goes back
27 years, here’s a necessarily condensed look
back.

In May 1995 the Boston-based firm, John
Hancock Timber Resources Group, purchased
forest lands amounting to 30% (1540 hectares) of
the land area of Denman Island. DCA drew their
attention to the conservation values of both the
Komas Bluffs and the Railway Grade Marsh. The
Hancock Group sold their land to 4064
Investments Ltd. in June 1997. A condition of that
sales contract was that best commercial efforts
were to be made to place conservation covenants
on the Komas Bluff and the Railway Grade Marsh
Complex. Mike Jenks was the logger and operator
for 4064 Investments. Jenks held discussions with
both DCA and the Islands Trust Conservancy, but
no agreement was reached on covenants.

In July 2000, 4064 Investments Ltd. began
logging within the proposed 20-metre covenant
setback area of the Railway Grade Marsh. The
covenants required by the purchase contract had
not been put in place, but until this time the forest
adjacent to the marsh had been left untouched.
DCA contacted the John Hancock company
asking them to enforce their contractual rights to
stop the logging. Though Hancock contacted
Jenks, the logging did not stop. Hancock declined

to enforce its contractual rights, but offered to
assign those rights to DCA, and DCA accepted.

After receiving legal advice that there was a
viable Cause of Action based on a Breach of
Contract and that the potential benefits could
include: (1) recovery of the monetary value
derived from the logging; (2) an order to place the
covenants on the lands including Komas Bluff;

(3) costs associated with remediation of the
damaged covenant area, DCA decided to sue 4064
Investments Ltd. The support from West Coast
Environmental Law Association was a crucial part
of this decision.

Writs were served on 4064 Investments Ltd., and
Mike Jenks in June 2003; at the same time
Certificates of Pending Litigation (CPLs) were
filed on the titles of the various parcels within the
covenant areas.

The legal tactics of Mike Jenks’ lawyer, Brent
Locash, were mainly to delay the action and ask
DCA to post a bond of $120,000 to ensure that, if
DCA lost, 4064’s costs would be recovered. DCA
negotiated to comply by posting a bond of
$100,000. [as an aside — you could buy a very
nice residential lot on Denman Island for less than
that amount, back then. ]

By late 2004, with all the logging of 4064 lands
completed, the partners owning those lands, Mike
Jenks and Mr Ghog, were looking to sell their
land. The concept being floated was to rezone the
4064 lands at higher density in exchange for the
dedication of a substantial part of the land for
community purposes. The Denman Island
reaction was virtually unanimous: “Settle the
legal case with DCA first!”

In March 2005 Henning Nielsen approached DCA
to discuss the possibility of a legal settlement on
behalf of a group who had made an agreement
with 4064 Investments Ltd. for the purchase of all
4064’s land north of Denman Rd. DCA was
willing to negotiate but had a firm position on
their need to obtain the covenants and
compensation. Both sides worked hard. One
member of DCA’s Legal Committee complained
that “between 1st and 15th July there are 92 e-



mails in my inbox dealing with this case!” A
Memorandum of Agreement was signed on 5
September, it was draft #14. An outline of the
covenant terms was included in the MOA but
there was still much work to agree on the details.

Placing covenants on agricultural land requires
the permission of the Agricultural Land
Commission (ALC), so the completed documents
were submitted to the ALC in February 2006 and
their approval was received in April. With the
completion of the required land subdivisions and
transfer of titles, the covenants were finally
placed on the Railway Grade Marsh and Komas

Bluff in November 2006. The covenant on the
Railway Grade Marsh includes the right of DCA
to manage the covenant area. The Denman Island
Provincial Park was established in 2010 including
the Railway Grade Marsh, having the same North
boundary, but that's another story.
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